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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of. which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more. than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= _Provided f'urther that the provis‘ions of this Sectioh shall not apply to the stay app'li'cation
and appeals ‘pending before any appellate authority prior to the commencement of the.,
~ Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal..on

payment of 10% of the duty demanded where duty or duty and penalty are in,d
penalty, where penalty alone is in dispute. P
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ORDER IN APPEAL

M/s. Safal Real Estate, 10™ floor, Safal Préfitaire, Corporate Road,
Prahlad Nagar, Ahmedabad 380 015- (STR No. ABRF S1049K SD 001)
(hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original number STC/23/KM/AC/D-111/16-17 dated
27.02.2017 (hereinafter referred to as ‘impugned orders’) passed by the
Asst. Commissioner, Service Tax Div-III, APM Mall, Sattellite, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’).

2.1 The facts of the case, in brief, are that, appellant is engaged in
providing construction of commercial and industrial construction and civil
structure service [ 105(zz'q) and 105(zzh)]. Appellant had stopped paying
service tax on income received towards new booking after they had received
“Building Completion certificate- BU permission” on 07.08.2013. But they
have continued to availed and utilized Cenvat credit of service tax paid on
various input service received after 07.08.2013. Department was of view
that since they have stopped providing output service after receipt of BU
permission, they are not eligible for taking credit. SCN dt. 22.07.2016 was
issued to recover such wrongly availed credit amounting to Rs. 18,83,284/-
during 2013-14 to 2015-16.

2.2 Personal hearing granted by the adjudicating authority on 24.01.2017,
02.02.2017, 09.02.2017, 20.02.2017 and 23.02.2017 was attended by the
appellant as they have not received any intimation/letter from the
department. Ex-parte order was issued whereby it was ordered to recover
with interest u/s 75, wrongly availed cenvat credit of Rs. 18,83,284/- u/r 14
of CCR, 2004 r/w Section 73(1) of FA, 1994 along with fmposition of penalty
Rs. Rs. 18,83,284/- u/r 15(4) of CCR, 2004 r/w Section 78 of FA, 1994,

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 28.04.2017 before the Commissioner (Ahmadabad) wherein it is
contended that order is issued without affording personal hearing and
services were availed prior to receipt of BU permission but invoices are of
date subsequent to BU date. Services being utilized before BU permission,

there is no wrong availment of cenvat credit.

4, Personal hearing in the case was granted on 15.11.2017. Shree Amit
Laddha Advocate and Shri Arjun Akruwala, CA, appeared before me and
reiterated the grounds of appeal. They stated that they would submit all
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purchase invoice and operational/installation certificate of lift by concerned

authorities with in 15 days.

Appellant submitted additional submission dated 13.12.2017 wherein it is
stated that -

a. The appellant availed various input services from various service
provider for the period prior to the date of “BU permission” i.e.

07.08.2013 for their scheme namely “Sumel Business Park-IV”,
located at Ahmedabad. Services were utilized prior to "BU permission®.

b. SCN is factually wrong in allegation that credit is availed and utilized
post “BU permission” i.e. 07.08.2013.

c. Appellant availed input services like “Painting Service”, Erecting,
Commissioning and Installation Service”, “ Consulting Service” etc ‘
which were basic to construction activities without which even BU O
permission can not be granted by Ahmedabad Municipal Corporation-

AMC.

d. Appellant submitted six lift installation certificates issued by Chief
Inspector of Lifts & Escalators, Udhyog Bhavan, Géndhinagar from
period commencing prior to "BU permission” i.e. 07.08.2013.

e. Appellant submitted work order of Consulting Electric work, painting
work, CCTV installation, interior carpentry work and aluminum Section
work. All work order are issued during period prior to "BU permission”

i.e. 07.08.2013. ‘

DISUSSION AND FINDINGS O

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. I have also perused additional
submission dated 13.12.2017 along with enclosed lift installation certificates
and input service work order. I find that six lift installation certificates shows -
commencement of lift working for period prior to BU Permission. Further, I
find that work orders are issued during period prior to BU p_errﬁi'ssio‘h but
invoices were raised after BU permission. I-find that adjudicating authority

has disallowed the credit as input invoices bears post BU permission period.

6. Appellant had submitted notarized Affidavit dated 27.04.2017 wherein it
is stated under oath that.they had not received any notice for personal
hearing scheduling personal hearing on 24.01.2017, 02.02.201%’6/(-
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209.02.2017, 20.02.2017 and 23.02.201. To ascertain whether or not
appellant had received said PH: letters, a letter F. No. V2(ST036/A-11/2017-
18 dated 23.11.2017 followed by reminder 30.11.2017 was written by The
Superintendent, Commissioner Appeals Office, Ahmadabad, to The Asst.
Commissioner of Service Tax, Division =-VIII, 157 floor, APM Mall,
- Anandnagar Road, Satellite , Ahmadabad. The Asst. Commissioner of
Service Tax had not replied. Further it was directed to revenue department
to remain present during course of hearing on 10.10.2017 and 17.10.2017
but opportunity granted has not been availed by the department. I conclude
that that the case is decided without affording opportunity of personal
hearing. In the interest of natural justice, without going into merits of case,
the case needs to be remanded back to adjudicating authority and I do so.

7. Further I find that facts whether services were actually utilized pre-BU
period or post- BU permission period, has not been ascertained by
adjudicating authority in impugned OIO, therefore same needs to be
examined in remand proceedings. Adjudicating authority shall critically
examine and answer in cases where services are established to be utilized
before BU and-invoice are issued after BU, then how and why cenvat credit
is not allowable. Adjudicating authority has taken invoice date as date of
receipt of service but has not stated with authority, ruling, circular etc as to
how invoice date is considered as receipt date of service. Same needs to be

answered in remand proceedings.

8. In view of facts and discussion herein above, the Adjudicating Authority is
directed to decide the case afresh , for which case is remanded back to the
Adjudicating Authority, after due compliance of the principles of natural justice
and after proper appreciation of the evidences that may be put forth- by the
appellant before him. The appellant is also directed to put .all the evidences
before the Adjudicating Authority in support of their contention as well as any
other details/documents etc. that may be asked for by the Adjudicating
Authority when the matter is heard in remand proceedings before the
Adjudicating Authority; These findings of mine are supported by the
decision/order dated 03.04.2014 of the Hon’ble High Court, Gujarat in the Tax
appeal N0.276//2014 in the case of Commissioner, Service Tax, Ahm}edabad
V/s Associated Hotels 'Ltd. and also by the decision.of the Hon'ble CESTAT, WZB
Mumbai in case of Commissioner of Central Excise, Pune-I Vs. Sai Advantium
Ltd and reported in 2012 (27) STR 46 (Tri. - Mumbai). %‘
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9. In view of above discussion and findings, I remand back the case to

original adjudicating authority to decide the case afresh.
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10. The appeals filed by the appellant stand disposed off in above terms.m
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(R.R.'PATEL)
SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To,

M/s. Safal Real Estate,

10™ floor, Safal Profitaire,
Corporate Road, Prahlad Nagar,
Ahmedabad 380 015

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner Central Tax, GST South,,Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST South, Ahmedabad
4) The Asst. Commissioner, GST South., Div-VI, Ahmedabad-I.

5) The Asst. Commissioner(System), GST South, Hg, Ahmedabad.

\/Br)/Guard File.

7) P.A. File.
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